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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                    Tinsukia.

                                      G.R. Case No. 43/13 

                 Under Section 279/283/427 of the Indian Penal 

             The State of Assam........................................Complainant

                                      -Versus-

  Sri Kamalesh Das.............................................Accused person   

Appearance:-

             Sri B.B.Yadav,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri H. K. Bhagawati

             Advocate...............................................For the accused

          Evidence recorded on       : 27.03.2014, 31.05.2014, 03.07.2015,

                                                    21.08.2015, 14.10.2015, 27.11.2017

          Date of Argument             : 12.02.2018.

          Date of Judgment              : 26.02.2018
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                                              J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 09.01.13

the complainants namely Sri Lakhi Kumar Pao filed an  Ejahar before

the Officer in charge, Tinsukia GRPS stating inter alia that on 02.01.13

at about 09.20 pm one oil tank bearing registration No. AS-01-M-1225

loaded with diesel infringed railway track at KM 38/9-39/0 in between

PNT-NTSK section for which the Up Rajdhani Express was detained for

1 (one) hour, 3 (three) rail posts were uprooted and one curve board

was damaged by the said truck. Hence, he filed this case. 

                     2. Upon  receiving  the  Ejahar,  the  officer-in-charge,

Tinsukia  GRPS  registered  a  case  vide.  TSKGRPS  case  No.  1/13  u/s

279/283/427 of IPC.  The police investigated the case and filed charge-

sheet  against  the accused Sri  Pritam Saha u/s  279/283/427 of  IPC.

Summons was served to the accused person and on his appearance

copy was furnished and the particulars of offences u/s 279/283/427 IPC

were read over and explained to the accused, to which he pleaded not

guilty and claimed to be tried. 

        3. The  prosecution  examined  as  many  as  8  (Eight)

PWs including the MVI and I.O. The defence was of total denial. Heard

the  argument  and  perused  the  evidence,  documents  and  record

carefully.

Point for determination

  4.           The  following  points  are  considered  for

determination of this case:

(i) Whether the accused person on 02.01.13 at

about 09.20 pm drove one oil tank bearing

registration  No.  AS-01-M-1225  loaded  with

diesel in a rash and negligent way so as to

endanger  human  and  thereby  committed

offence u/s 279 I.P.C.?

(ii) Whether the accused person on  02.01.13 at

about  09.20  pm  by  mischief  infringed

railway  track  at  KM 38/9-39/0  in  between
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PNT-NTSK Section, Panitola and delayed the

timing of   the Up Rajdhani  Express   for  1

(one) hour, uprooted 3 (three) rail posts and

damaged  one  curve  board  and  thereby

committed offence u/s 283/427 I.P.C.?

   Discussions,  Decisions  And  Reasons

Thereof

                5.  The prosecution adduced the following evidences

for establishing their case:   

  6. PW-1, the complainant Sri Lakhi Kumar Pao is the

informant in this case. He depose that the occurrence took palace on

2-1-2013  at  about  21.20  hours.  He  received  an  information  from

Railway Control that one diesel tanker had mounted over the railway

track at Railway Km 38/9-39/0 in between Panitola and New Tinsukia

Railway station. Immediately  he went to the place of occurrence and

he  saw  that  a  tanker  bearing  registration  No.  As-01-M-1225  had

mounted on the railway track by uprooting and damaging 3 rail posts

and one curve board.   The said tanker  was found mounted on the

railway track. But the driver of the said vehicle was not found at the

place  of  occurrence.  Due  to  blockade  of  the  railway  track  the  Up

Rajdhani  Express  was  delayed  and  had  to  stay  at  Panitola  railway

station. The GRPS police seized the said mounted tanker along with

the  damaged  curve  board  and  three  numbers  of  uprooted  railway

posts  in  his presence.  Ext.  1 is  the seizure list  and Ext.  1(1)  is  his

signature.   Ext.2 is  the said FIR and Ext.  2(1)  is  his signature.  The

railway  authority  sustained  a  loss  of  Rs.  15000/-  due  to  the  said

accident. 

 7. In his cross he stated that after repairing  of the

damaged posts  the the Rajdhani Express  moved ahead. Just after

arrival at the place of occurrence they called the gang man  to repair

the damaged posts and after about 15 minutes the gang man came

and repaired the damaged railway posts. He has lodge the ejahar on

09.01.2013 but he has not explained the of delay in lodging the ejahar.

8. PW-2  Sri  Narayan  Rajput  said  that on  02-01-13

after receiving information about the accident,  came to the place of
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occurrence with the informant Mr. Pao and saw that an oil tanker had

mounted  on  the  railway  track  by  breaking  and  damaging  three

numbers of iron barrier posts belong to the railway. The GRPS seized

the said oil tanker, damaged railway curve board and also damaged

three numbers of railway barrier posts in his presence. Ext. 1 is the

said seizurelist and Ext. 1(2) is his signature. 

 9. In his cross he stated that at the time of occurrence

it was foggy at night and it was raining and that he  has no knowledge

how the accident occurred. He has not seen the seized articles today

in the court. 

10.   P.W.3  Sri  Diganta  Kumar  Saikia  said  that  the

occurrence took place on 2-1-13 while he was in his official quarter at

Tinsukia Railway Coloney . On that day at about 9-30 pm he received a

telephonic  message from Tinsukia Railway Control  room that  an oil

tanker   had  mounted  over  the  railway  track  in  between  Panitola

Railway  station  and  Tinsukia  Railway  station  at  Km 38/9-39/0.  The

railway police  seized the said oil  tanker,  the damage railway curve

board and those three numbers of damaged railway barrier posts in his

presence. Ext. 1 is the seizurelist and Ext. 1(3) is his signature. After

clearing the railway track the seized truck was taken to GRPS. 

11.   In his cross he stated that  In the Ext. 1 does not

disclose the damage of the iron divider post. The writings of the curve

board were damaged and discolored.

12.    P.W.4  Sri  Dipak  Shah  stated  that  the  accused

handed over  to  the  police  certain  documents  of  an  oil  tanker,  like

regulation etc. The police received the said documents and prepared a

seizure list and asked him to sign as witness and he put his signature

on  the  same.  Ext.  3  is  the  said  seizure  list  and  Ext.  3(1)  is  his

signature. After this he came back.

13.   In his cross he stated that he did not number exactly

the documents seized by the police.

14.   P.W.5  Sri Subrata Mishra is the MVI stated that he

examined an oil tanker bearing registration No. AS-01-M-1225 at the

Tinsukia GRPS Campus, New Railway Station and in the examination

he found the following damages:
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1. Front axle completely displaced

2. Front spring damaged. 

 Ext. 4 is the MVI report he submitted, Ext. 4(1) is his signature.

                    

15.    In his cross he stated that the left spring consists of

several lifts, he has not specified which lifts were damaged specifically.

He did not find any other damage on the outer part of the body of the

vehicle.

      
16.  P.W.6 Sri Amit Kedia stated that at about 8 pm he

was at home and he heard a loud noise and coming out from my house

I saw that an oil tanker vehicle had broken the post and had mounted

the  railway  tracks.  I  did  not  see  who  the  driver  was.  The  police

thereafter came to the place. After a few hours the said tanker was

removed from the tracks.

  17.    P.W.7 Sri Atul Chandra Hazarika stated that on that

day  at  about  9.30  pm the  O/c  GRPS  SI  Romesh  Talukder  received

information over phone from ASI Roy of Security Control that a track

mounting had occurred in  front  of  Panitola Police  outpost  and as a

result  of  which  DN  2423  Rajdhani  Express  has  been  detained  at

Panitola railway station. The said information was entered into GRPS

GDE No.43 dtd. 2.1.13 and he was detailed by the O/c GRPS to proceed

to  the  place  of  occurrence  and  accordingly  he  along  with  staff

proceeded to the place of occurrence. After arriving at the place of

occurrence  he saw the  oil  tanker  bearing  registration  No.  AS-01-M-

1225 mounted over the railway track and the front side of the said

tanker was lying in damage condition. Ext. 1 is the seizure list and Ext

1 (4) is his signature.

 18. During cross he stated that  he has mentioned in the

case diary the Ext.1 seizure list was prepared at 11 pm. But in Ext.1

the time of seizure is not mentioned. It is also not mentioned in Ext.1

that at the time of seizure the tanker was mounted on railway track.

19. P.W.8 Sri Romesh Talukdar stated that  On 2.1.13

he was posted as O/c of Tinsukia GRPS. On that day at about 9.30 pm

he received information over phone from ASI Roy of Security Control

that a track mounting had occurred in front of Panitola Police outpost
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and as a result of which DN 2423 Rajdhani Express has been detained

at Panitola railway station. The said information was entered by him

into  GRPS  GDE  No.43  dtd.  2.1.13.  On  the  same  at  10.30  am  he

accompanied  with  ASI  Atul  Ch.  Hazarika  proceeded to  the  place  of

occurrence and after inspecting the place of occurrence he drew up

the sketch map of the place of occurrence. Ext.5 is the said sketch

map and Ext. 5(1) is his signature. He examined the witnesses namely

Anil Kedia and Dipak Sah. On 3.1.13 itself the driver of the said seized

tanker  namely  Sri  Kamlesh  Das  appeared  before  him  along  with

original R/c of the seized tanker bearing registration No. AS-01-M-1225,

Insurance  certificate,  fitness certificate,  pollution certificate  and D/L

standing in his name. He seized the said documents in presence of

witnesses. Ext. 3 is the seizure list and Ext. 3(2) is his signature. He

interrogated  the  said  driver  Kamlesh  Das  and  after  his  arrest  he

released him on bail. He got the seized tanker examined by MVI and

after  examination  he  collected  the  MVI  report  Ext.4  from  the  DTO

office, Tinsukia.  He registered the said FIR into Tinsukia GRPS case No.

1/13  u/s  279/283/427  IPC  and  he  myself  took  up  the  charge  of

investigation  of  the  case.  He  recorded  the  statement  of  the

complainant in connection with the case. He left the seized vehicle and

the seized documents in zimma of the registered owner after obtaining

the  zimma  nama.  After  completion  of  investigation  and  finding

sufficient materials u/s 279/283/427 IPC, he submitted charge sheet

against the arrested accused Kamlesh Das, the driver of the seized oil

tanker under the said sections of law. Ext.6 is the said charge sheet

and Ext.6(1) is his signature. 

20.  During cross he stated that he did not seize any

relevant documents of the said tanker on 03.01.2013. He also deposed

that he recorded the statement of Lakhi Kumar Pao on 09.01.2013 but

the said witness did not state before him that the tanker was found

lying near the railway track.

 Section 427 of the Indian Penal Code reads as follows:

 427. Mischief causing damage to the amount of fifty rupees.—Whoever 

commits mischief and thereby causes loss or damage to the amount of fifty rupees or 
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upwards, shall be punished with imprisonment of either description for a term which may 

extend to two years, or with fine, or with both.

In a case of mischief, it has essentially to be governed with a criminal

intent to cause wrongful loss or damage to person, or a criminal intent

to commit any offence. In the present case in hand, there was any

mischief played on part of the accused.

Again Section 279 in The Indian Penal Code reads as follows:

279.  Rash  driving  or  riding  on  a  public  way.—Whoever  drives  any

vehicle, or rides, on any public way in a manner so rash or negligent as

to endanger human life, or to be likely to cause hurt or injury to any

other  person,  shall  be  punished  with  imprisonment  of  either

description for a term which may extend to six months, or with fine

which may extend to one thousand rupees, or with both.

In the present case in hand, the prosecution side failed to adduce 

evidence to prove that the accused was driving vehicle in a high speed

and in a rash or negligent way.

            21.   The  criminal  intention  of  the  accused  is  also  not

reflected anywhere. The prosecution failed to prove that there was a

criminal  rashness  and  a  criminal  negligence  on  the  part  of  the

accused.  None of  the  P.Ws  stated  that  the  accused  was  riding  the

vehicle  in  a  rash  and  negligent  manner.  None  of  the  independent

witnesses witnessed how the accident occurred. 

                     22. Considering the above facts and reasons, I find that

the  prosecution  has  failed  to  prove  the  offences  punishable  u/s

279/283/427 IPC  against  the  accused  beyond all  reasonable  doubt.

Accordingly, the accused Shri Kamalesh Das is acquitted on benefit of

doubt  and  I  exonerate  the  accused  person  from  the  offences

punishable u/s 279/283/427 of IPC, setting him at liberty forthwith. The

seized  vehicles  along  with  documents  are  to  be  returned  to  its

registered  owners.  The  bail  bond  shall  stand  cancelled  after  six

months. 
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 23. This case is accordingly disposed of.

       Given under my hand and seal of this Court on the 26th

day of February, 2018.

       (Mrs Audri Bhattacharyya)
         Chief Judicial Magistrate,

                  Tinsukia.
Dictated and corrected by me.

(Mrs Audri Bhattacharyya)               
Chief Judicial Magistrate,
      Tinsukia.                                                            
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Lakhi Kumar Pao,

P.W2- Sri Narayan Rajput,

P.W3- Sri Diganta Kumar Saikia,

P.W4- Sri Dipak Shah,

P.W5- Sri Subrata Mishra, MVI

P.W6- Sri Amit Kedia

P.W7- Sri Atul Chandra Hazarika

P.w.8-Sri Romesh Talukdar

PROSECUTION EXHIBITS  :

Ext.1- Seizure list

Ext. 1(1) Sign of Lakhi Kr. Pao

Ext.1(2)- Sign of Narayan Rajput

Ext.1(3)- Sign of Diganta Kr. Saikia

Ext. 1(4)- Sign of ASI Atul Ch. Hazarika

Ext. 2-  Ejahar

Ext. 2(1) Sign of Lakhi Kr. Pao

Ext. 3-  Seizure list

Ext. 3(1) Sign Dipak Shah

Ext. 3(2) Romesh Talukdar

Ext. 4- MVI Report

Ext. 4(1)- Sign of MVI

Ext. 5- Sketch Map

Ext. 5(1) Sign of Romesh Talukdar

Ext. 6- Charge Sheet

Ext. 6(1)- Sign of Romesh Talukdar

                       (Mrs Audri Bhattacharyya )
                 Chief  Judicial  Magistrate,  

Tinsukia.


